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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

Before The Honorable Charles R. Breyer, Judge 

UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

) 

VS. ) NO. CR 14-00196 CRB 

) 

KWOK CHEUNG CHOW, also known ) 
as HA JAI alsoknown as RAYMOND ) 

CHOW also known as SHRIMP BOY; ) 
et at . , , ) 

) 

Defendants. ) 

) 

San Francisco, California 
Friday, October 10, 2014 

TRANSCRIPT OF PROCEEDINGS 

APPEARANCES : 

For Plaintiff: 

MELINDA HAAG 

United States Attorney 

450 Golden Gate Avenue 

San Francisco, California 94102 

BY: SUSAN E. BADGER 

WILLIAM FRENTZEN 
S. WAQAR HAS IB 

ASSISTANT UNITED STATES ATTORNEYS 

For Defendant Kwok Cheung Chow: 

BRIGGS LAW SAN FRANCISCO, INC. 

506 Broadway 

San Francisco, California 94133 

BY: CURTIS L. BRIGGS 

ATTORNEY AT LAW 


(APPEARANCES CONTINUED ON FOLLOWING PAGE) 


Reported by: Jo Ann Bryce, CSR No. 3321, RMR, CRR , FCRR 

Official Reporter 
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425 Market Street 
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BY; JAMES BROSNAHAN 

SOMNATH RAJ CHATTERJEE 
ATTORNEYS AT LAW 

For Defendant George Nieh: 

LAW OFFICES OF GILBERT EISENBERG 
400 Montgomery Street - Suite 200 
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1999 Harrison Street - Suite 1350 
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BY; ROGER W. PATTON 
ATTORNEY AT LAW 

For Defendant Bryan Tilton: 

LAW OFFICES OF HARRIS B. TABACK 
345 Franklin Street - Suite 102 
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BY: HARRIS B. TABACK 

ATTORNEY AT LAW 

For Defendant Andi Li : 

LAW OFFICE OF JOHN J. JORDAN 
400 Montgomery Street - Suite 200 
San Francisco, California 94104 

BY: JOHN J. JORDAN 

ATTORNEY AT LAW 

For Defendant Hon Keung So: 
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San Francisco, California 94108 

BY: MAX MIZONO 

ATTORNEY AT LAW 
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For Defendant Kongphet Chanthavong and specially appearing for 
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LAW OFFICE OF CLAIRE M. LEARY 
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BY; CLAIRE M. LEARY 
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For Defendant Barry Blackwell House: 

STEVEN KALAR 
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LAW OFFICE OF LAURA S. ROBINSON 
6114 LaSalle Street - #216 
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LAW OFFICES OF GARRICK S. LEW 
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BY; GARRICK S. LEW 
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Friday - October 10, 2014 2:47 p.m. 

PROCEEDINGS 
000 

THE CLERK: Calling case CR 14-0196, the United States 
of America versus Chow, et al . 

Appearances, Counsel. 

MS. BADGER: Good afternoon. Your Honor. 

Susan Badger, Will Frentzen, and Waqar Hasib on behalf of the 
United States. 

MR. FRENTZEN: Good afternoon, Your Honor. 

MR. HASIB: Good afternoon, Your Honor. 

MR. BROSNAHAN: Good afternoon, Your Honor. Jim 
Brosnahan and Raj Chat ter jee for the defendant, Mr. Jackson, 
who's present in court. 

MR. CHATTER JEE: Good morning, Your Honor -- good 
afternoon . 

THE COURT: Good afternoon. 

MS. ROBINSON: Good afternoon. Your Honor. Laura 
Robinson for Zhanghao Wu. He's in New York and I waive his 
appearance . 

THE COURT: And what? 

MS. ROBINSON: I'm waiving his appearance. 

THE COURT: Yeah. Okay. 

MR. JORDAN: Good afternoon, Your Honor. John Jordan 
on behalf of my client, Andy Li, who's present in court in the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Case 3:14-cr-00196-CRB Document 822-3 Filed 06/15/15 Page 7 of 41 


6 


custody of the U.S. Marshal. 

THE COURT: Thank you. 

MR. BRIGGS: Good afternoon. Your Honor. Curtis 
Briggs on behalf of Raymond Chow present in custody sitting 
right here to my left. 

THE COURT: Thank you. 

MS. McCLURE: Good afternoon. Your Honor. Alex 
McClure on behalf of Brandon Jackson who is present in custody. 

MR. LEW: Good afternoon, Your Honor. Garrick Lew on 
behalf of Rinn Roeun who's in custody, and Rick Hullinger from 
my office is also present. 

MR. EISENBERG: Good afternoon, Your Honor. 

THE COURT: How are you? 

MR. EISENBERG: Things are good for the moment. 

Gil Eisenberg appearing for George Nieh. He's present in 
the courtroom, Your Honor. 

THE COURT: Thank you. 

MR. TABACK: Good afternoon. Your Honor. Harris 
Taback for Bryan Tilton. He's appearing through counsel this 
afternoon . 

MR. PATTON: And good afternoon. Roger Patton for 
Ming Wong who's also appearing through counsel. 

THE COURT : Okay . 

MS. LEARY: Good afternoon, Your Honor. Claire Leary 
for Kongphet Chanthavong. He's present. He's in custody. And 
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I'm also appearing specially for Elaine Liang who is 
represented by Nicole Giacinti. 

THE COURT: Thank you. 

MS. MITCHELL: Good afternoon. Your Honor. Candace 
Mitchell, Federal Public Defender's Office, on behalf of my 
colleague Galia Phillips for Mr. House. 

MR. CANNON: Good afternoon. Your Honor. Christopher 
Cannon on behalf of Anthony Lai who's appearing through me this 
afternoon . 

MR. MIZONO: Good afternoon, Your Honor. Max Mizono 
appearing specially for Edwin Prather on behalf of Hon So. 

He's now present. 

MR. DAAR: Good afternoon, Your Honor. Randolph Daar 
for Marlon Sullivan who's present in custody. 

THE COURT: Thank you. 

So this matter is on for motion initially brought on 
behalf of Keith Jackson, and the Court required certain 
information to be delivered to the Court. The Court has that 
information. The Court indicated that it would reset the 
hearing date, which was today. 

Any defendant who did not wish to attend, any lawyer who 
did not wish to attend, is excused; but, of course, any lawyer 
or defendant who wished to attend, obviously, has a 
constitutional right to participate. 

So I assume that the people who are here, whether 
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voluntary or involuntary, will be attending this; and that 
others who are not here decided that the matters that were 
raised in the motion were more than adequately covered by the 
proponents of the motion. 

Okay. So maybe -- I'm trying to figure out how best to 
proceed. Any thoughts about that, Mr. Chatterjee? 

MR. CHATTERJEE; Well, if you're going to be -- 

THE COURT; I have read everything that's been filed 
in the case, so this is a motion for disclosure of the name of 
an individual plus any documents or records relating to that 
individual as it is Mr. Jackson's position, joined in by 
others, that it is important that we have this disclosure at 
this time in order to adequately prepare for the case, 
including making any motions that will be necessary in the 
defense . 

MR. CHATTERJEE; That's right. Your Honor. We have 
two big categories at issue. One has to do with documents and 
information regarding Agent 4773 and internal investigation 
regarding the withdrawal of '73 from this investigation, and 
then the second category has to do with the true identities of 
the undercover agents and informants. 

So if the Court has a tentative, I ' d be very happy to hear 
that but we ' re prepared to argue . 

THE COURT; Yeah. No, I do have a tentative. 

As to the second motion, that is the disclosure of other 
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informants and so forth, the Court feels that that's premature 
at this time but will hear further argument as the case 
unfolds . 

The Court does not feel that that information is necessary 
for the motions to dismiss, which are set to be heard on 
November 12th. 

As to the first motion, the Court has obviously read the 
submissions in support of the motion, as well as two 
submissions opposing the motion that were filed by United 
States Government under seal to which you have not been given 
access. I think maybe it's better to say "in camera" rather 
than "under seal." A lot of this is under seal stuff, but only 
some of this is in camera. And "in camera" means that you, 
that is the Defense, has not been granted access to this 
information, which you address in your motion. 

The nature of the motion is, I think as I would 
characterize it, is that an agent, a Government agent, was 
engaged in misconduct and that misconduct in some manner 
impacted this investigation -- the investigation of this 
particular case as it relates to all defendants or some of the 
defendants . 

That's the nature of -- that's the first aspect of the 
motion. I guess the second aspect of the motion is that to the 
extent the -- to the extent there have been any findings or 
even, perhaps, allegations of misconduct, whatever they may be, 
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they would form Giglio or Brady material that would have to be 
disclosed to the Defense or ought to be disclosed to the 
Defense. That's a second aspect. 

MR. CHATTER JEE; There's also Rule 16, Your Honor, 

but, yes. 

THE COURT: And Rule 16, okay. 

So as to the first part, the Court has read the submission 
by the Government with respect to the allegations that have 
been made of misconduct with respect to the agent, and the 
Court finds that there is no relationship at all between those 
allegations and any of the charges or any of the defendants at 
issue in this particular case; and, accordingly, would rule 
that that information need not be disclosed. 

As to the second part, depending on the results of the 
first part, that information may or may not be disclosed as 
Brady/Giglio -- I don't know Brady but Giglio material. I 
don't know. Maybe Brady in some larger sense, though at this 
point, again, I want to emphasize that I'm not at the witness 
stage. I don't know whether any of these people are going to 
testify. 

I'm at the stage where -- or the case is at the stage 
where motions to dismiss, based upon what has been disclosed -- 
and I emphasize that because you may feel that you have a 
motion to dismiss which has not yet been disclosed, and I'm not 
suggesting that somehow you're waiving your right to make those 
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motions -- but based upon what has been disclosed, they would 
not be -- that information, Brady or Giglio, would not be 
germane to the motion to dismiss. 

So as to the second part, I think it's -- I would deny it 
as premature; and as to the first part, I would deny it because 
of a lack of any nexus between the allegations and this case, 
these defendants, these charges, these allegations, this 
investigation . 

Okay. So that's my tentative. 

MR. CHATTERJEE: Well, I appreciate the tentative, 

Your Honor. 

THE COURT : Sure . 

MR. CHATTERJEE: Perhaps I can -- 

THE COURT: Go ahead. 

MR. CHATTERJEE: -- address your issues. 

So, first, this is not just a Brady/Giglio issue. I'm 
going to address the documents regarding '73 first and the 
withdrawal of '73 from this investigation. 

We made a particular request for this information under 
Rule 16, and Rule 16 requires the disclosure of information and 
documents that's material to the defense. We've asked for 
categories of information, and this information is material to 
the defense. 

And the standard in the Ninth Circuit, the standard that's 
applicable here, is that these documents need to be produced if 
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they are helpful to the development of a possible defense. 

That is the standard. 

These documents are helpful for a number of defenses that 
we've articulated in our briefs. Let me tell you what we do 
know. We're at a disadvantage because we haven't seen the 
in-camera submissions. 

THE COURT: No, I understand that, but I do want to 
point out that you did make a submission in which was distilled 
or contained a number of potential concerns with respect to the 
activities of the undercover agent and, therefore, would 
justify, in your mind, would justify the disclosure of the type 
of information that you are seeking. 

However, giving you your due or presumption about your 
concerns, there simply is no connection between your concerns, 
your surmises, and what the Government has stated to be the 
scope of the inquiry that has been conducted by the Government 
with respect to this particular agent. 

So I'm just saying there is a total disconnect between the 
two. And I certainly appreciate that you can assert that you 
are at disadvantage not having seen the information but, of 
course, the information, number one, is preserved; and, number 
two, is subject to appeal. That is to say, there's a record; 
and if an Appellate Court looks at it and says, "In light of 
defendants' concerns, the judge is wrong, it should be 
disclosed," that happens. And there it is. 
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So it's not -- while you may be at a disadvantage, you're 
not at a loss as to whether or not appellate rights can be 
addressed. 

The second thing I would say is that the procedure that 
the Court followed is very similar, if not identical, to 
procedures that the courts follow all the time in reviewing 
this type of material. Generally it comes up in the context, I 
guess, of Henthorn but maybe it comes up in others as well, 
where the Court is instructed by Circuit Courts to conduct an 
in- camera ex parte examination to make a determination as to 
whether there's been a threshold showing of disclosure or the 
requirement for disclosure. 

And I say, Mr. Chatterjee, it's not here. It's just not 
here in the Court's opinion. 

MR. CHATTERJEE: If we get past the procedural -- 

THE COURT: Okay. Go ahead. 

MR. CHATTERJEE: Let me make our case for why these 
categories of documents we think are helpful to the defendants, 
and the Supreme Court has said a number of times that Defense 
counsel is in the best position to understand what's helpful to 
their defense. 

But here's what we do know, here's what we do know: That 
Agent '73 was the lead investigator in the investigation of 
Keith Jackson for about 14 months. '73 gave Mr. Jackson over 
$32,000 in payments for purported -- for clearly legal 
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purposes, to pursue legal businesses. He had Mr. Jackson on 
retainer for the 14 months at $2,000 a month. He spent 
thousands of dollars entertaining Mr. Jackson and promised 
further upside on transactions that would involve Mr. Jackson 
and '73 regarding real estate transactions. We know that. We 
know that his, '73's, use of money in this case is central to 
the issues in this case. 

Then we know that the Government withdrew '73 from this 
investigation because of an internal investigation regarding 
finances and the handling of money and '73. 

Now, here, the ultimate point here, the reason why it's 
helpful to the Defense, any information regarding the 
mishandling or concerns about the handling of money, like 
whether it's recordkeeping, whether it's spending too much, 
whether it's pocketing the money, any of those issues, any of 
those concerns regarding '73 is helpful to developing a defense 
in this case where '73's handing out money hand over fist like 
candy to Mr. Jackson and others is front and central in this 
case and will be front and central at trial. 

And '73 is going to be a witness in this trial. If the 
Government doesn't call him, we're going to call him. He's 
going to be a witness here, and he's going to be on that stand 
and he's going to be asked about how he handled money in this 
case . 

And here there was an internal investigation about 
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something to do with financing and the financial recordkeeping. 

THE COURT: Something to do with? 

MR. CHATTERJEE: With financing, financial 
recordkeeping, and '73. We know that from the footnotes and 
the disclosures to this Court in the wiretap affidavits. And 
we know it was serious enough for the Government to withdraw 
'73 from this case. 

THE COURT : Okay . 

MR. CHATTERJEE: Now, let me -- even if -- I'm hearing 
the Court saying that the withdrawal didn't concern issues in 
this case. That still doesn't mean that the information is not 
helpful to the development of possible defenses, whether that's 
entrapment or Government misconduct, suppression motions, and 
it ' s certainly relevant for impeachment purposes . 

But this Court and Judge Henderson presiding addressed a 
very similar situation in the Rubio-Lara case, which we cited 
to the Court. There this court ruled that evidence contained 
in the employment records of Agent Acala is favorable to the 
Defense in that it demonstrates a willingness by Agent Acala to 
engage in professional misconduct. 

There's something here in that investigation -- there's 
something here on that investigation that was serious enough 
for the Government to say that this agent, who for 14 months 
was leading the investigation, handing out money, has to be 


withdrawn. Has to be withdrawn. 
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THE COURT: Well, you say "has to be withdrawn." I 
don't know -- is that your term or is that the Government's 
term? 

MR. CHATTERJEE: He was withdrawn. 

THE COURT: Pardon? 

MR. CHATTERJEE: He was withdrawn. 

THE COURT: Oh, no, no. I understand that. But, I 
mean, the Government makes --we all make decisions all the 
time that for a variety of reasons, some of which may be 
germane to the investigation you're conducting and some being 
totally irrelevant to the investigation, it may be that the 
person is withdrawn. 

But I think the fact when you're saying it's a fact that 
he was withdrawn, I don't think that's disputed. The question 
is why he was withdrawn. Was he withdrawn because of the 
improprieties, or was he withdrawn for some other reason, or 
why isn't in the record. 

MR. CHATTERJEE: He was withdrawn, Your Honor, because 
of the investigation. The Government's own affidavit said 
that -- explains -- this is Exhibit -- 

THE COURT : Yeah . 

MR. CHATTERJEE: - - 9 to our motion -- that because of 
the pending internal investigation, he was withdrawn. In fact, 
I think the Government's language is: "As indicated above, 


this situation 
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THE COURT: No, no. 

MR. CHATTERJEE: -- "has caused the investigation to 
withdraw him." 

THE COURT: I think I wasn't clear. It may be that he 
was withdrawn because there was an investigation. It doesn't 
mean that the investigation which resulted in his being 
withdrawn was the result of this investigation. 

MR. CHATTERJEE: I understand that this -- the 

Court - - 

THE COURT: What I'm saying is it may be some other 
thing. And let's assume, for the sake of this discussion, it 
is some other thing, which, by the way, the Court says it is 
after reviewing it. It's some other thing. 

So then the question is: Well, is that other thing such 
that it needs to be disclosed because it would have some 
bearing on some actions that would be, if you wish to say, 
helpful to the Defense? 

Whatever that means, by the way. I mean, it's a very 
broad term. I mean, anything could conceivably be helpful to 
the Defense, or helpful to one party or the other, but we don't 
mean it in that sense. We mean it in the sense that it's 
germane and relevant, or will lead to the discovery of relevant 
and germane material . 

And that, again, is where the Court has made the 
determination that it wouldn't be. It wouldn't be helpful in 
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that sense. 

Now, I'm delighted to listen to you, but -- 

MR. CHATTERJEE; Let me try to articulate why I think 
it would be helpful to this case. Let's -- and I'm taking the 
Court's representation that he was withdrawn for something to 
do on some other case or other matter. 

That, whatever caused him to be withdrawn in the other 
matter, had to do with financing, financial recordkeeping, 
handling of money. 

Here Mr. '73's handling of money is directly at issue and 
it's directly at issue in a potential entrapment defense, and 
he handed out money. And if the evidence in the other case 
tends to show a propensity to mishandle the money, that is 
directly relevant to what he did here because he mishandled 
money here . 

And he ' s going to be on the stand and he ' s going to have 
to explain what he did, and evidence of his propensity to 
have -- whether it's not recording money he took out, whether 
it's handing out too much money, that shows a propensity for 
misconduct that would be helpful to the development of our 
entrapment defense and misconduct -- the Government misconduct 
defense in this case. 

And it's also going to be helpful to our suppression 
motions, which we need to prepare, because what's not -- 
there's potential false statements and misrepresentations and 
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omissions in the affidavit to this Court. And the reasons why 
he was withdrawn, if it addresses the credibility of '73, it 
would go directly to what the Government represented to this 
Court in its wiretap applications. It would go directly to 
whether there was a material omission or a false representation 
when the Government said that the credibility of '73 is not 
affected, when the Government said that '73 might return to 
this investigation, when the Government said that we have a 
necessity for a wiretap even if '73 were going to stay on this 
case. Those are at least three representations that are 
directly at issue. 

So even if, even if -- well, assuming that the -- taking 
the representation that '73 was withdrawn because of conduct in 
another case, if that conduct goes to improprieties, financial 
mishandling, it's directly relevant in this case. 

THE COURT: Well, I would -- I'm not drawing a 
distinction between whether any improprieties occurred with 
respect to this case or some other case because I don't think 
that's the distinction. I think the distinction is whether or 
not this material, if disclosed, would be relevant in any way 
or lead to the discovery of relevant material to any 
conceivable motion that the Defense could make. That's what I 
think is the distinction. 

So I don't want to, you know, go any farther than I have. 

I mean, I received information from the Government. 
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Maybe I should ask the Government to address your 
arguments. Then I'll give you a chance to respond. 

MS. BADGER: Your Honor, one thing just to correct the 
record, the Court made mention of two submissions under seal 
ex parte to the Court . The Government did provide two ex parte 
submissions to the Court in order to clarify these issues and 
provide information to the Court. The first one was not 
provided to the Defense; but the second one, the more recent 
one responding to a specific issue raised by the Defense -- 

THE COURT: They have it? 

MS. BADGER: -- that was provided to all defendants. 

THE COURT: Okay. So there's only one, which is the 
one that details what the Government's investigation was. 

MS. BADGER: Correct. 

THE COURT: Okay. All right. One submission. Okay. 

MS. BADGER: Your Honor, I think it's no surprise to 
the Court that the Government entirely agrees with the Court's 
assessment of the nature of -- the Court now is aware of the 
nature of the investigation to which the Government was 
alluding in its wiretap motions. 

Initially the reference was to an investigation of the 
financial recordkeeping of an undercover program under which 
UCE 4773 was operating. 

The Government tried to point out that distinction in its 
responsive papers. In case it was lost on the Court or the 
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Defense, there is a difference between the financial 
recordkeeping of the undercover program, the larger program 
under which UCE 4773 was operating, and what you see 4773 was 
actually doing. 

So that is, I think, the one time in all of the wiretap 
applications that the word "financial" is used and from that, 
the Defense is extrapolating and speculating. 

But the bottom line, as the Court points out, if the 
motion is being made under Rule 16 -- and I appreciate it's 
being made both under Rule 16 and under Brady/Giglio , but 
addressing Rule 16 first, the test is any relevant information 
that would be helpful to the Defense; and the Government is 
entirely cognizant of its duties in that regard, is prepared to 
provide any kind of information. 

And the Defense has made very clear from this motion some 
of the defenses that it intends to raise and thinking of those 
defenses, and any other possible defenses, if the Government 
believed that the information about the internal investigation 
of UCE 4773 was relevant to that, the Government would provide 
it, but the Government's assessment is the same as the Court's. 
There is no connection and it would not be relevant -- it would 
not meet that threshold that the Court talks about that it 
would be relevant to the defenses that Mr. Chatterjee raises. 

The Government in its responsive pleadings tried to 
clarify some of this information, the factual information 
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that ' s been presented to the Court . It may be a minor 
distinction, but I do want to point out that UCE 4773 was not 
the lead investigator. The lead investigators were FBI agents 
here at the San Francisco resident agency. They were the ones 
supervising and leading the investigation. UCE 4773 was an 
undercover agent . 

The Defense has made a lot of the amount of money that was 
provided by UCE 4773 in the course of the investigation and 
said that it was all for clearly legal purposes. Hopefully we 
clarified the record about that in terms of what UCE 4773 was 
paying Mr. Jackson for. 

Some of it was for Mr. Jackson's efforts that were 
entirely legal, but a lot of it was for the favors and the work 
and the facilitating that Mr. Jackson was doing in terms of 
campaign contributions, especially in connection with raising 
money for Senator Yee . 

So I think that's the bottom line, though. The Court is 
aware of what the matter was that was the subject of the 
investigation, and it's simply not relevant under Rule 16 to 
potential defenses. 

And I can address similarly under Giglio and Brady in 
terms of impeachment. I believe that the Court has indicated 
that it would not view the information that the Government 
provided about the investigation as relevant and disclosable 
under Brady and Giglio; but as the Court pointed out, at this 
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point in time it's premature. UCE 4773 will be a witness in 
the case. The Government intends to call him as a witness at 
this point in time at least. Things can change, but that's 
what we anticipate. 

And should somewhere down the road a determination be made 
by the Court that the information could fit Giglio in terms of 
material impeachment information, we could discuss that at that 
time, but at this point the Government submits that disclosing 
it is premature. 

There was one other consideration, the fact about the 
investigation that the Government provided to the Court in 
terms of lack of finality, and that also plays into our 
concerns about the timing of disclosure. 

THE COURT: Does the Government have a thought as to 
when this matter will be finally resolved? 

MS. BADGER: We've asked about that, Your Honor, and 
we've been told that it's in the normal queue for 
consideration, and nobody can provide us with a time frame. 

THE COURT: If it's in the normal queue for 
consideration, what is the normal queue? That is to say, is it 
a six-month queue? Is it a year queue? A two-year queue? 

What -- and I understand that -- I guess each case, obviously, 
is individual and may require different steps -- 

MS. BADGER: We can try to -- 

THE COURT: -- but I would appreciate if the Court 
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would be advised as to what the prediction is as to the 
finality of this matter in terms of the Government's internal 
investigation because I think the rights of an individual are 
implicated here as well as, of course, the rights of the 
defendant . 

MR. CHATTERJEE; May I respond. Your Honor? 

THE COURT : Sure . 

MR. CHATTERJEE; The Court's certainly correct that 
the rights of Mr. Jackson are at issue and they can't be 
trumped by other issues that the Government -- under the 
Constitution that the Government is considering. 

The Government has represented that '73 is going to be a 
witness. If that's correct and we take their word, and he's 
going to be a witness because we're going to call him, under 
Giglio, this is impeachment material. We're entitled to that, 
we believe, now. 

THE COURT; If it is impeachment -- if it is 
impeachment material . 

But let me go back to Henthorn for a moment because 
Henthorn, as I understand the way Henthorn operates, is you get 
a file from the Police Department and the file from the Police 
Department says, "Officer Jones, you know, has X number of 
disciplinary actions that were pending against him, 
accusations." And so you go through it and you see, because 
there's been an adjudication, some may have been dismissed, 
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some may have been sustained. And then as to the ones that 
have been sustained, you take a look at them, you see whether 
or not do they go to issues -- such as truth telling, 
credibility, perhaps even use of force -- do they go to issues 
that are pertinent to the case at hand. If the answer is yes, 
they are disclosed. If the answer is no, they may not be 
disclosed. 

And so what I'm saying to you is that -- and why I'm 
interested in finality -- is that, first, I think that's an 
issue that should be addressed because while there is an 
accusation, as you well know, an accusation -- anyone can make 
an accusation. The question is: Is there evidence supporting 
the accusation, and would a fact finder be convinced that the 
evidence is worthy of serious consideration and make a finding 
on that? And we're not there yet. Whatever it is, whatever 
the accusations are, it's currently under investigation. 

I would feel much more comfortable in a situation if I'm 
presented with, on the one hand, these things have been 
determined. And if they've been determined, then I go to the 
next step and say, "Okay. Given the fact that they're 
determined, are they discoverable under Brady, Giglio, or some 
other theory? " 

To say that a person is a witness would, of course, 
entitle you to Giglio material. Brady goes broader. It's 
broader than that. But be that as it may, now, I want be 
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operating in a context of a record of at least some finality 
with respect to the investigation, number one. 

Number two is what we're now facing are motions to dismiss 
on November 12th, and it is the Court's view that given the 
motions as they have been filed, they don't implicate the type 
of material that you are seeking; and, therefore, you are not 
precluded, if later on down the road this is either disclosed 
or revisited in some way and then you wish to make a motion on 
that . 

MR. CHATTERJEE: Well, I appreciate that, and it's 
certainly correct that our Rule 12 motions are on an 
independent track from this issue. 

It sounds like the investigation of '73 is not -- is still 
pending . 

THE COURT : Right . 

MR. CHATTERJEE; That's what it sounds like to me. 

And I would offer that the facts at issue in that 
investigation, regardless of the determination by the FBI, 
could constitute impeachment material that we would be entitled 
to . And - - 

THE COURT; Well, it's not indicated. I don't see 
that it does but, let's see -- you know, obviously, if the 
findings were sustained or there's finality to the 
investigation, I would take another look at it. I'm not 
precluding that . 
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MR. CHATTER JEE: The final point, Your Honor, I want 
to make is that I think this -- I made it -- aside from the 
Rule 12 motion, we're going to have suppression motions coming 
right around the corner, and this information would -- and if 
the Court's inviting a subsequent renewal of this motion in 
advance of the suppression motions, we will consider that; but 
this is a situation where we, if the Court please, we think the 
transparency would benefit all parties here. 

And if there's a -- if there's doubt at issue under Brady, 
it should be produced, and we would submit that to the Court. 

THE COURT: Thank you. 

MR. CHATTERJEE: May I argue on the identities of the 
undercover agents, the second bucket? 

THE COURT : Sure . 

MR. CHATTERJEE: So the standard is Gonzalo Beltran in 
the Ninth Circuit, Your Honor, and we think we've made a 
showing as to why the identities of the undercover agents are 
necessary for us to do our investigation to prepare our 
defense, to determine the quality of the level of this case. 

The Government has just simply not addressed our 
submission that we would accept this information for attorneys' 
eyes only, which has been a procedure used in this court many, 
many times, and it completely addresses the Government's 
concerns about safety. 

This is not a situation where we're saying we have to 
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disclose the identities to the defendants or to anyone else. 

We just need to do our investigation as Defense counsel into 
the background. We think --we know who '73 is. We figured it 
out strictly from the record, and we are entitled to do our 
investigation to prepare our defense, and so disclosure of 
these true identities under attorneys' eyes only would facility 
that . 

Secondly, there's just been no showing of any danger to 
any of the undercover agents by Mr. Jackson, and Mr. Jackson 
has already been determined not to be a danger and released 
under conditions of his release. 

So here's a situation where all of the agents at issue 
have had extensive contacts with Mr. Jackson. They are 
extensively involved in the alleged basis for the charged 
crimes. There are -- their testimony and their background will 
be directly at issue in defenses of this case as we've set 
forth in our papers, and the Government's interest in not 
disclosing the identities completely misses the issue. It 
misses the issues because we'll take it attorneys' eyes only 
and there's no showing of any danger as for Mr. Jackson. 

THE COURT: Mr. Frentzen? 

MR. FRENTZEN: Briefly, Your Honor. I think that the 
Court has already picked up on the issue that this as well may 
be a premature issue and something that we address down the 
road, but I will briefly address it. 
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I think that there's basically two issues here, maybe 
three --we call it three -- and I'll try to move through 
quickly. 

The first issue is with respect to sources, CHSs who are, 
let's say, unlikely to ever testify at trial; and that really 
is the test, if you will, that counsel's mostly relying on. 

The case of Gonzalo Beltran, that actually doesn't address the 
issue of the true identity of undercovers. That addresses 
sources, informants, et cetera, that the Defense may wish to 
try to subpoena and have brought to court or learn their 
identity because there is a reason for it. 

And there, I think, on the test, if you actually take a 
look at the language in Gonzalo Beltran, that the defendant is 
the party that has not made a showing to the Court . The 
Gonzalo Beltran talked about the Government may make a witness 
unavailable in order to advance its law enforcement efforts. 

It has already discussed it. The Government may make a witness 
unavailable if there is a risk of harm potentially to the 
witness. And here, again, I'm talking about sources at this 
particular point who will not be testifying. 

(reading) 

"Such Government action does not abridge the 
defendant's rights unless the defendant shows that the 
testimony of the witness would have been material and 


favorable or the defendant shows that the Government ' s 
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actions otherwise did not give a fair trial." 

And that's the actual language in Gonzalo Beltran where 
they said -- and this was a drug case -- where they said that 
the particular source didn't need to be turned over. 

So I think we're mixing - - or I think to a certain extent 
the argument by the Defense has mixed the two issues. So 
that's with respect to sources, and we view that they've been 
made in their pleading sort of just a blanket demand for the 
identity of all sources and the true identity of all 
undercovers, and that is overbroad. There's been no 
particularized showing to meet what is their burden under 
Gonzalo Beltran. 

Now I'll move to the second issue, which is the issue of 
the true identities of the undercovers, and that is a different 
analysis, if you will, than that under Gonzalo Beltran, in our 
view . 

And I understand that counsel in -- or Mr. Jackson in his 
pleadings basically just sort of said, "Well, your case, Ellis, 
is an old case." But Ellis really does -- it's a Ninth Circuit 
case. It's still on the books. It's still good law and it 
spells out that the standard, if you will, for learning the 
true identity of a source or an undercover who may either be at 
risk of harm or as to whom there is still ongoing, let's say, 
conduct, which by disclosing it could disrupt other 
investigations, and so on, that the test is what the Seventh 
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Circuit laid out in Palermo. And there it's basically just a 
balancing of the benefit of knowing the true identity or the 
true name versus what the potential harm is. 

I know that counsel said that there ' s been no showing here 
about risk of harm but we actually had, I think, several pages 
of citations to a sworn affidavit by a federal agent which 
describe all manner -- any and all manner of potential risk of 
harm by individuals who purported to be engaged in violent 
conduct; who were armed at a variety of times; who sold 
firearms; who engaged in, among other things, a murder- for-hire 
conspiracy, which, of course, was never concluded, and there 
are many other dangerous aspects to this. 

The argument that Mr. Jackson himself -- although we 
dispute that he is a danger to the community, I understand that 
he was not detained, but that's a different question than the 
one presented here, but he actively participated in a murder 
for hire. But that's not the sole standard, is this one 
particular individual himself on the street a danger versus the 
overall picture of potential risk of harm to the individuals 
who will be testifying. 

And so I take issue with the notion that we're the ones 
who haven ' t made the showing . We have made a showing . We have 
cited to a sworn affidavit; and, in contrast, there's nothing 
from the Defense that has stated the sort of particularized 


need that the case law talks about . 
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And, again, this is one of those issues that we could 
address later on down the road, again, if it were reraised; and 
the Court has, I think, already sort of tentatively said that 
it's premature. 

The last thing that I want to address is this notion of 
attorneys' eyes only, and I very briefly will say the reason 
why we have a problem with the attorneys' eyes only, 

Your Honor, is because, in our view, that does not adequately 

protect the information, and I'll describe why. 

For one thing, we have had a history, if you will, of 
leaks, and I'm not calling them intentional leaks in this 
district, but where information that was conveyed under a 
protective order was released. And that has happened in, I 
believe, at least three or four different cases that I either 

personally was involved in or supervised, and I know it 

happened in the Bonds case before I got out here in some 
capacity. 

And I'm not saying intentional in any way. We had 
circumstances such as a burglary at an investigator's office 
who was working for the Defense. We had a box of protected 
materials left in a parking lot at a Target in Emeryville. 

This occurred in one of Judge Alsup's cases, and no one came 
forward to say who had left that box of protected materials in 
the parking lot so it was not solved. And, clearly, that was 
not an intentional leak, but it nonetheless was a serious 
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concern to the Government . 

And so there's been that history of, whether intentional 
or not, of leaks. There's another example -- 

THE COURT: Well -- 

MR. FRENTZEN: I'm sorry, Your Honor. 

THE COURT: -- I'm always concerned about sort of 
branding a whole group of lawyers, you know, because of the 
purported malfeasance of a particular lawyer in a large case or 
even in a small case. 

My experience with counsel in this case is that we have 
assembled the very best lawyers in the Bay Area to provide 
representation to these defendants. I have not had in 17 years 
a single problem with a single lawyer in this case, both 
Prosecution and Defense. 

And any lawyer who comes in here comes in with, in a 
sense, the backing of the Court. You come in with 100 percent 
credibility with the fact that you will honor the Court's 
orders and that you will conduct yourselves in accordance with 
professional responsibility. 

So, you know, listen, Mr. Frentzen, I'm aware of those 
cases that you have cited. I don't know that any lawyer in 
this courtroom has been -- you know, is the subject of any 
disciplinary procedure or investigation with respect to those 
matters; and my decision as to whether or not these lawyers 
would be trusted, of course, the answer is yes. 
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So, you know, I don't think -- I think it's premature at 
this point. Again, I want to get through the motions to 
dismiss. I then want to turn to some of the procedural issues 
as to how we can move the case ahead. 

It is my hope that discovery for the most part has been 
completed, at least, you know, what is presently being given by 
the Government, and we can have a substantive discussion as to 
where we go from here. 

This case now was indicted in March; is that right? 

MR. FRENTZEN: Your Honor, originally indicted, I 
believe, in early April and then superseded sometime around -- 

THE COURT : Okay . 

MR. FRENTZEN: -- August. 

THE COURT: So after it's sort of the time after 
November it will be the time to get this case going, get it on 
tracks where the Court can make some decisions and where we can 
start channeling and take directions in order to achieve a 
resolution . 

I want the trains to be leaving the station. I want to 
get going on this case. You can never get going on a case 
without doing the discovery and without doing some basic 
motions to dismiss. Let's see what happens. You've done the 
discovery, I'll do the motions to dismiss, and we'll see where 
we are at that point . 


MR. FRENTZEN: Understood, Your Honor. 
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Just to be very clear, I'm not casting aspersions on any 
lawyers here; and what I'm saying is in those other cases, they 
were large multidefendant RICO cases as well and nobody cast -- 
everyone trusted the lawyers in there, but we had -- but we had 
problems, and that's simply my issue. And I'm not saying any 
lawyers were at fault there. Things happen. 

THE COURT: Thank you. 

MR. CHATTERJEE: Your Honor, just briefly. 

MR. FRENTZEN: Well, I'm sorry, Your Honor. If we're 
still arguing, I took the Court's message to be we're done, but 
I have other issues with attorneys' eyes only. I'd be happy to 
finish that up if we're still going on this. 

THE COURT: Go ahead and finish it up. 

MR. FRENTZEN: Thank you, Your Honor. 

Briefly, if attorneys' eyes only did the trick, then we'd 
have open file in every case; in other words, we wouldn't be 
talking about what we do and don't turn over. We'd just turn 
everything over if that was a, if you will, a fix-all. 

And the last thing is that part of the problem with 
attorneys' eyes only is, depending on the way that the 
investigation goes, once an attorney has information, it can 
then be easily disseminated out; in other words, when an 
attorney has certain information and goes around and conducts 
an investigation of asking questions, it spreads the 


information around. 
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And there's actually an instance of that in a recent 
Ninth Circuit decision, which is not specifically on this 
point; but in it the argument was made that -- in other words, 
this was a situation where there was a witness. The witness 
came up presumed dead. The Court was dealing with the issue of 
the confrontation clause issues about the burden. This is 
U.S. v. Johnson. It's 2014 Westlaw 4473957. I can hand up a 
copy to Court and counsel . 

It's not something I'm citing for the purpose of the 
holding of the case. It's simply in the recitation of the 
argument the point in that case was made by the defendant that 
it was possible that the witness' name was not spread around by 
the defendant but, instead, had been spread around because once 
the attorney got the information, the attorney and the 
investigator began asking questions about the individual who 
later wound up presumed dead, the witness, in the community and 
such that that could have been how the information was spread. 
And that's on -- this is at Westlaw so it's on page 6 of the 
particular opinion, Your Honor. 

And it simply makes the point that attorneys' eyes only is 
one thing but especially in this day and age, attorneys can do 
a lot of things with that information that, while they're just 
investigating their own case, puts the information out, and 
that's part of the concern on the attorneys' eyes only, 


Your Honor. 
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THE COURT : Okay . 

MR. CHATTERJEE: Your Honor, just three points. 

First, the Defense has to do its investigation, and I'm hearing 
the Government saying that the Defense shouldn't be doing its 
investigation, which is just not appropriate and it's just not 
the law. 

Point number two, the cases that counsel cites did not 
address disclosure of identities before trial so investigation 
can be done. There were trial cases and trial procedures and 
those aren't at issue here. 

Point number three, which goes to the premature point that 
Your Honor made, I take Your Honor's point. We just have a lot 
to do. We have a lot of investigation to do. We have a lot of 
discovery to go through; and the earlier we get the information 
so we can do our investigation, the faster the trains can get 
moving and we can get this case moving forward. 

And I appreciate we have motions to dismiss that are 
pending, we have motions to suppress likely around the corner, 
throughout that we need to do our investigation to be able to 
prepare this case both for suppression motions, for Franks 
motions, as well as for trial. 

THE COURT: Thank you very much. 

MR. FRENTZEN: Thank you, Your Honor. 

THE COURT: My tentative stands so I don't want to go 
without ruling by sitting here without ruling. 
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MR. CHATTER JEE: Great. Thank you, Your Honor. 

THE COURT: I already stated my tentative the way 

we'll proceed. 

So in terms of scheduling, we then have the hearing on the 
12th; is that right? 

MS. BADGER: That's right. Your Honor. 

THE COURT: Is that, like, the next event? 

MS. BADGER: That's the next event. 

THE COURT : Okay . 

MS. BADGER: May I raise something in relation to 

that? 

THE COURT: Yes. 

MS. BADGER: When the parties appeared and set that 
date, the Court --we got a transcript of the hearing, only one 
of the prosecutors was here, Mr. Hasib -- but the Court set the 
date for filing of the motions and the date for the hearing on 
the motions but there was no briefing schedule. 

We've now -- the motions have been filed. We've had a 
chance to do a cursory review of them. The Government is going 
to need -- well, under the Local Rules our replies would 
have -- our responses would have been done today. 

Your Honor, that's simply not feasible. We need some time 
to respond to the motions, and they're quite substantive. In 
some cases the motions have been fashioned as both a misjoinder 
and severance. It was my understanding from reading the 
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transcript that the Court did not want severance motions at 
this time, not anything that would require discussion of facts. 
The only way we can respond to those motions is by discussing 
the facts. 

So we're gearing up to respond. We just need some time to 
do so. So I wanted to get the Court's permission and to check 
with Defense counsel in terms of -- 

THE COURT: Well, when can you get your response on 

file? 

MS. BADGER: We were anticipating October 29th, which 
would be two weeks before the hearing. The Defense would file 
their replies a week later, which would be a week before the 
hearing, and then the hearing would take place on the 12th. 

MR. CHATTERJEE: Your Honor, I'd be happy to meet with 
Ms. Badger. 

THE COURT: That will be the schedule. 

MS. BADGER: Okay. Very good. 

THE COURT: I'll adopt that schedule. And if you -- 
MR. CHATTERJEE: I would just ask for a little more 
time on the reply. 

THE COURT: Sure. Okay. File it by noon on the 7th. 

MR. CHATTERJEE: I'm sorry? 

THE COURT: Noon on the 7th. We originally said the 
5th, is that right, for the reply? 
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MS. BADGER: Correct. That's a week. 
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THE COURT: So on the 7th. As much time as you need, 
I would like a little bit of time to read it -- 


MR. CHATTERJEE: I appreciate that. 


since it's going to be addressed to me. 


THE COURT: 


So noon on the 7th. Okay. That will give you a little extra 
time, not a lot, but you filed the motion so your reply should 
be responsive. 

All right. Thank you very much. Thank you. 

MS. BADGER: Thank you, Your Honor. 

MR. CHATTERJEE: Thank you, Your Honor. 

MR. FRENTZEN: Thank you, Your Honor. 

MR. HASIB: Thank you, Your Honor. 

(Proceedings adjourned at 3:42 p.m.) 
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